Global
Governance
Voice

How do Chairs
Prepare for
Board Meetings?
Page 7

Evolving
Governance for
MENA Family
Businesses

Board Diversity
in Hong Kong –
Moving from
Talk to Action

Page 14

Page 24
ISSUE 20 • NOVEMBER 2020

Global Governance Voice • November 2020

CONTENTS

November 2020

4

Chief Executive’s Message

7

How do Chairs Prepare for Board Meetings?

14

Evolving Governance for MENA Family Businesses

18

Diversity, Equity & Inclusion: Walking the Talk

24

Board Diversity in Hong Kong – Moving from Talk to Action

28

Shareholder Activism on the Rise Locally, but Still Lags
Global Movement

34

Time for Change

40

Data Privacy Risk

44

Board Papers That do Their Job

52

Member Update: Hong Kong Institute of Chartered Secretaries

The Global Governance Voice, the magazine
of the Corporate Secretaries International
Association Limited (CSIA), is published
on behalf of the CSIA by Ninehills Media
Ltd and is sent to member countries and
globally to selected senior executives
in the public and private sectors. Views
expressed are not necessarily the views of
the CSIA or Ninehills Media Ltd.
Any views or comments are for reference
only and do not constitute investment or
legal advice. No part of this magazine may
be reproduced without the permission of
the publisher or the CSIA.
Production by:
Ninehills Media Limited
Level 12, Infinitus Plaza,
199 Des Voeux Road,
Sheung Wan, Hong Kong
Tel: (852) 3796 3060
Fax: (852) 3020 7442
Email: enquiries@ninehillsmedia.com
Website: www.ninehillsmedia.com

Advertising sales enquiries:
Email: enquiries@ninehillsmedia.com
Artwork & Layout:
Portia Le
Cover images:

Full Members

For all enquiries:
CSIA
Zahra Cassim, CEO
Email: ceo@csiaorg.com
Corporate Secretaries International Association Limited
3F, Hong Kong Diamond Exchange Building,
8 Duddell Street, Central, Hong Kong
Internet: www.csiaorg.com
© Copyright reserved

Affiliate Members

3

www.csiaorg.com

CHIEF EXECUTIVE’S
MESSAGE
Zahra Cassim
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A

As global pressure around climate change action
increases, it has become imperative for the Board
to integrate climate change into their strategic and
oversight responsibilities. More and more shareholders
and stakeholders expect effective climate action and
governance from their companies.

s 2020 draws to a close, the world still finds itself
battling a pandemic that has wreaked havoc across
the globe and an ever-looming climate crisis that
demands commitment from governments, business
and civil society.

Boards will require material information to inform their
decision and policy making. As the custodian of corporate
governance in an organisation, one of the critical roles
of the Corporate Secretary is to educate the Board on
developments in governance and advise on the impact on
the Board strategy.
The CSIA and PwC collaborated on a research project
to determine the role of the Corporate Secretary in
driving climate change in organisations. The majority of
respondents confirmed that it was central to the role of
the Corporate Secretary to ensure that the Board has the
right information to guide decision and policy making and
play a critical role in climate change actions.
The report will be launched in early 2021 so look out
for this interesting insight into the Corporate Secretary’s
perspective on how climate change is managed in
organisations across the globe.
Following the launch of the thought leadership report
“The Corporate Secretary – Roles, Regulations and
Governance: A Comparative Survey” in August, CSIA hosted
an international webinar on 6 November to explore the
similarities and differences in the role of the Corporate
Secretary in different countries.
The webinar, “The Convergence and Divergence of the
Role of the Corporate Secretary in Various Jurisdictions”
was hosted by ICSI and moderated by the CSIA VicePresident, CS Ranjeet Pandey. The panel featured 8
speakers from different countries and explored issues
such as: the recognition of the Corporate Secretary and
the opportunity to identify basic competencies to form the
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CS Ashish Garg

Bode Ayeku

Siew Chuan Chua

Karyn Southgate

corporate governance communities of the MENA region
and the CSIA member network.

basis of inter-country agreements; the major challenges
facing Corporate Secretaries around the world; and the
future role of the Corporate Secretary. If you missed it, the
webinar is available at https://youtu.be/W_qcCXM6oJc

It has been an eventful first decade for CSIA and the
past year has been filled with new challenges, but also
opportunities to adapt to a global situation and explore
new perspectives on our changing world.

Due to the constraints imposed by the pandemic, CSIA
joined thousands of other organisations in hosting its first
virtual Annual Council Meeting on 7 & 8 September 2020.
The new office bearers for 2021 were also elected and we
are delighted to welcome the leadership team that will be
taking CSIA into the next decade:
• President: CS Ashish Garg, ICSI, India
• Vice-Presdent: Mr Bode Ayeku, ICSAN, Nigeria
• Secretary: Ms Siew Chuan Chua, MAICSA, Malaysia
• Treasurer: Ms Karyn Southgate, CGISA, Southern Africa

A big thank you to our outgoing President, Ms Karyn
Southgate and her team of honorary officers for their hard
work this past year to ensure that CSIA celebrated their
10th anniversary with a brand new look, a new website and
many new initiatives to bring value to our members and
stakeholders.
Thank you to all our members and stakeholders for your
commitment during a challenging 2020 – we could not
have achieved our objectives without your dedicated
support.

We are also delighted to welcome our newest member
as HAWKAMAH The Institute for Corporate Governance
joins the CSIA family in 2020. As a world-class corporate
governance institute working in the MENA region,
Hawkamah assists companies with the development of
corporate governance frameworks and works to “help
foster home-grown communication and policy dialogue,
ultimately becoming the natural bridge for institutions
promoting corporate governance in the region.” We are
looking forward to working with Hawkamah to unite the

We look forward to the next decade for CSIA and being the
leader in shaping the future of governance globally.
On behalf of the CSIA President and Council, I wish you all
a happy and safe festive season.
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Labuan International Business and Financial Centre (Labuan IBFC), located off the North West coast of Borneo, offers
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How do Chairs Prepare
for Board Meetings?
Paul Geyer

•

Recent survey
sheds light
on how chairs
prepare for board
meetings.

•

Seventy-five
per cent of
respondents
utilise an annual
board workplan to
guide their board
agendas.

•

The chair setting
the agenda in
conjunction with
the CEO and/or
company secretary
is best practice.

Director
VUCA Trusted Advisors

T

here is very little understanding of how chairs
prepare for board meetings and undertake their
role. There is no rule book and little guidance on good
practice or common practices of being an effective chair.
This is a critical area to pursue and share our insights
to support boards improve their performance. VUCA
Trusted Advisors undertook a research project engaging
with chairs to gain insights into how they undertake
their role. The chairs who participated were experienced
with 50 per cent having five or more years of chairing
and approximately 70 per cent were professional (paid)
chairs.

equals’. The chair has no additional decision-making
authority unless authorised by the board as a whole.
•

As an equal and without any additional power or
authority the role is to facilitate decision making and
achieve consensus of the board as a whole.

In short, unlike a CEO the chair is not there to give
instructions to the other directors or inform, coax or coerce
them into his or hers preferred decision. The role requires
strengths in communication and leadership, strong facilitation
and consensus-building skills, empathy for fellow board
members and executives, strategic vision, the intellectual
capacity to understand complex issues and manage
alternative views and debates. Also, the ability to assess
priorities and focus on what is important, the ability to coach,
guide and direct the CEO and the ability and knowledge to
challenge views and opinions. It is a demanding role.

The underlying principles

To interpret the results, we need to set out some
underlying principles that define the role of chair:
• The chair is a director and is co-equal with other
board members, commonly expressed, as ‘first among
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Preparing the agenda

workplan to guide their board agendas. It is good practice
to plan the board’s meeting over the full year to address
the strategic, risk, compliance, and operational oversight
requirements of the board. In our experience not having a
board workplan is a common feature of underperforming
boards and entities with governance problems.

The initial step in preparing for a board meeting is
formulating the board agenda and there are multiple
approaches. No chair in our research has a static agenda
that remains constant meeting to meeting. Chairs are either
adding emerging issues to their agenda or utilising a board
work plan and including emerging issues.

To formulate the board agenda chairs also request and
receive agenda items from directors

Seventy-five per cent of respondents utilise an annual board

Do you request agenda topics from Directors before the meeting?

50%

50%

40%

40%

30%

30%

20%

20%

10%

10%
0%

0%

Yes

No

Depending on the current
issues and challenges

Depending on the current issues and challenges, 45 per cent of chairs request agenda topics before the meeting.

Do Directors request agenda items, and how often does this occur?

50%
40%
30%
20%
10%
0%

Always

0%

Often

20%

40%

Sometimes
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60%

Rarely

80%

Never

100%

30%
30%
Global Governance Voice • November 2020

20%
20%

should not need to request agenda items from directors
for every meeting. Conversely, continual requests from
director/s for agenda items suggests that the board and
CEO are not on top of the issues or there are some other
underlying governance challenges, for example, a difficult
director.

Thirty-five per cent of chairs are 10%
requesting agenda items
10%
from their director colleagues and another 45 per cent are
openly flexible about seeking agenda items. Ninety-five per
0%
0% request agenda items.
cent of directors sometimes or rarely
There is no defined good practice, in line with the principles
above, a chair should be open minded and flexible but

Who sets (approves/confirms) the board meeting agenda? Is it based on of the following? (select as many that apply)

A discussion between the Chair and CEO
A discussion between the Chair and
Company Secretary
The CEO sets the agenda and the
Chair approves
Company Secretary sets the agenda and
the Chair approves
CEO sets the agenda and produces the
papers with no or minimal Chair input
Other (please advise)
20%
20%

0%
0%

40%
40%

60%
60%

80%
80%

100%
100%

input from the chair allows the CEO to control the board agenda,
discussion and decision making for his or her needs subverting the
ability of the board to govern i.e. ‘the tail wagging the dog’.

Governance is a team sport and the chair setting the agenda
in conjunction with the CEO and/or company secretary is best
practice. Allowing a CEO to set the agenda with minimal or no

Do Committee Chairs (select the most applicable):

Provide a verbal report at each meeting

Provide Minutes of Committee meetings and
talk to Minutes
Provide papers based on the recommendations
and decisions of the Committee

Other (please advise)

0%
0%

20%
20%
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40%
40%

60%
60%

80%
80%

100%
100%

30%
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20%
‘A combination of the above - varies to some degree at different committee minutes can be tedious to wade through. We think the
higher order practice is to have the Committee chairs speaking to
boards. All three above are good practice.’ 10%
specific papers generated by the Committee and the Committee
Minutes. If each Committee has its own work plan aligned to the
There is a wide variety of practice when it comes
0%to handling
board committees which may reflect differing entity scale, context, board work plan, Committees should be producing papers with
recommendations for the board to consider. A Committee that is
and governance evolution. A Committee chair reporting without
not producing papers may not be effective and need review.
any Minutes is not ideal and a board pack overloaded with

As Chair, do you read and approve individual board papers?

50%
40%
30%
20%
10%
0%

Always

60%

Often

Sometimes

0%
80%role of chairs
100%
The
reading and approving board papers was
surprisingly controversial with 27 per cent always undertaking this
and delving into why 33 per cent believe ‘it is good practice for
the chair to do this (see below). We don’t share this view. A chair
may need to consider if the underlying issue to always approving
board papers is the executive team requiring education or

Rarely

Never

20%
40%
60%
80%
100%
coaching on board reporting and paper writing, under-performing
executives or micro-managing on the chair’s part.
With 40 per cent of chairs reading and approving the board
papers ‘sometimes’ understanding the reasons behind this
practice is informative.

If you are ‘Always’, ‘Often’ or ‘Sometimes’, reading board papers prior to them being put on the agenda; is this due to (select
as many that apply)

Complexity or importance of the item?
CEO seeking advice and input on a paper?
To lift the quality of board papers
To ensure strategic, risk or ethical issues are covered
To ensure board papers meet your standards
It is good practice for the Chair to do
Other (please advise)
60%

80%

100%

20%

0%

10

40%

60%

80%

100%
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‘A lot of thinking ahead of the meeting about how best
to raise, facilitate and, ideally, reach a consensus on the
item. Often it involves discussion with the directors and
CEO prior to the meeting to canvas their views and ideas
on how best to handle the matter’

The three top reasons ‘Complexity or importance of the item’
(64 per cent); ‘CEO seeking advice and input on a paper’ (55 per
cent) and ‘To ensure strategic, risk or ethical issues are covered’
(39 per cent) are good practice and allow the chair to coach
and support the CEO, bring their experience and intellectual
capacity to lift the quality of a paper and in turn the quality of
the board analysis, discussion and decision making.

‘I try and layout the facts in chronological order. Put a
list of pros and cons together which I table with the
board. I find this helps look at issues from both sides, and
assists bringing directors together to debate an item. On
occasions, I will ring key influencers before the meeting
to seek their views so that I am fully prepared for the
debate’

Preparing for the meeting

Unlike a director a chair cannot simply turn up after reading
the board papers two to three times. Good practice warrants
consideration of how to facilitate individual items to support
discussion and decision making.

Do you contact Directors before the meeting to, (select as many that apply)

Coach new or inexperienced directors
Provide guidance to a director on how to introduce or
run a discussion so that it is at a strategic level
Gather opinions or assess the degree of passion or
disparate views on an agenda item
Temper or control an assertive or passionate director
Express your position or views on an agenda item
Ensure you have the numbers to get an agenda item passed
Don’t or rarely contact directors before the meeting
Other (please advise)
0%

10%

20%

30%

40%

50%

60%

suggest the chair is trying to control the outcome or exert too
much influence over the board decision making. As ‘the first among
equals’ the chair’s opinion is but one around the board table.

Coaching or checking in with new or inexperienced directors is
best practice chairing.

Gathering opinions or assessing
the degree
0%
10%of passion
20% or disparate
30%
40%
50%
60%
When boards are going well with few challenges and well
views on an agenda item (58 per cent) can assist a chair to prepare
behaved ‘professional’ directors not or rarely contacting directors
for a discussion. Care needs to be taken that this doesn’t stray
before the meeting (33 per cent) is understandable as the board
into trying to influence the outcome. Expressing your opinions
or
50%
table is where the work is done.
views on an agenda (10 per cent) prior to a board meeting may
40%
Do you consider different approaches to facilitate30%
the discussion for agenda items?
20%
50%

10%

40%

0%

30%
20%
10%
0%

Always

Often

Sometimes
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Rarely

Never (we use the same
approach for every agenda
item and meeting)

50%
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40%

30%
With approximately 90 per cent of chairs considering
20% the
a range of options to facilitating board discussions
feedback showed a range of practices ‘a committee
10% chair
50%
might lead discussion, an executive might present a paper,
an external facilitator
strategy
40% might be invited to lead a0%
discussion, external expert might present a paper for our
30%
response, ask different directors to lead a discussion, use

of visual and digital aids, physical site inspections and
setting up a workshop for strategy or more complex
issues’. For those chairs who rarely use different
approaches to facilitating (12 per cent) you might want
to put more effort into your preparation, so your meetings
are not dull, tedious and repetitious … a directors version
of ‘groundhog day’.

20%
10%
If you hold an in-camera session, do you do it (select as many that apply)
0%

To canvas issues in the agenda that may not
be raised if the Executive are present
To address confidential agenda items or
raise confidential matters
To discuss CEO or Executive performance
To canvas opinions or assess the degree of
passion on an agenda item
To frame what an agenda item discussion
will or won’t include
To give feedback to directors/board on the
board’s performance or behaviour
Other (please advise)
0%

20%

40%

60%

80%

explore any issues that they feel are being missed and also
to review together board–executive communication and
performance, to address conflicts of interest. It is, however,
very
important80%
that feedback
on the in-camera session
60%
100%
is given to the CEO or executive as soon as practical to
maintain a culture of transparency and trust.

It is good practice to hold in-camera sessions and 98 per
cent of chairs do this (only 2 per cent rarely). The bar chart
shows a range of reasons but feedback demonstrated even
greater diversity — build board
0%culture, check
20% on the health
40%
and wellbeing of the board, check in on the directors on a
more human level, provide an opportunity for the board to
50%

During the meeting, agenda items can be introduced
by the Chair or the author of the paper. Do you as Chair, introduce
40%
agenda items?
30%
20%
50%

10%

40%

0%

30%
20%
10%
0%

Always

Often

100%

Sometimes

12

Rarely

Never
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Experienced chairs say being a chair is far more demanding
than being a director and it clearly is. Being grounded in the
underlying principle of ‘first among equals’ and focusing on
facilitating and supporting the collective input and decision
making of the board is essential to being a high performing
chair. It can be difficult to let go of your own ego, especially if
you have been a CEO or senior executive, but high performing
chairs are focused on bringing out the best in their fellow
directors and not controlling the outcome or demonstrating
how clever they are.

‘I am careful to avoid giving a ‘chairman’s’ view until all
opinions have been canvassed. Having said that, I insist all
board papers have a clear recommendation and outline any
financial impact.’
‘Sometimes I introduce if it has been a long/complex process,
or to set context. I try to generally (but not always) refrain
from giving my view till towards the end of the discussion.’
If the chair’s role is to facilitate the collective decision
making of the board care needs to be taken with introducing
agenda items as you are no longer a neutral facilitator. It is
not good practice for the chair to always introduce agenda
items. The 20 per cent of chairs who are always introducing
agenda items may well be unconsciously or deliberately
framing the board’s discussion to their view or allowing their
ego to dominate the board table.

Preparation begins with developing the meeting agenda
based on the board workplan and in conjunction with the CEO
and Company Secretary. At this point giving consideration to
different approaches to facilitating agenda items and conduct
of the meeting is valuable for maintaining vibrancy of your
meetings and achieving good outcomes.
‘Identify key issues to ensure they’re covered; prepare a checklist
for myself to refer to during the meeting; get clear on the
decision that’s required to be made (not which way it goes, but
the essence of it). At times will speak to directors beforehand
to encourage their input and assure them their voice (so can
listen); discuss with the CEO’

The free text feedback on the ‘poor chair behaviours that
impact on meetings and directors’ reinforces our
view that it is poor practice:
• ‘Failure to engage with other directors. Not allowing
them to have discussion and opinions.’ ‘Dominating the
discussion’
• ‘Not allowing for and/or shutting down the ‘alternative
case’ – pre-empting the outcome and not open to other
approaches.’
• ‘Stating an opinion too early.’
• ‘Controlling. Driving an agenda to suit their own needs’
‘Talking far too much as chair rather than orchestrating’

‘Very thorough preparation. Canvassing active contributions
from all. Keeping to time. Inject humour. Insist on fellow
directors being well prepared. Insist on and give guidance for
good quality papers and presentations from operational people’
This article was first published in the September 2020 edition
edition of Governance Directions, the official journal of the
Governance Institute of Australia (www.governanceinstitute.com.au).
Reprinted with permission.

Conclusion

High performing chairs have a significant impact on board
performance and in turn organisational performance.
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Evolving
Governance for
MENA Family
Businesses
Dr. Ashraf Gamal El-Din

CEO
Hawkamah Institute for Corporate Governance, Dubai
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Family businesses in the region

Listed companies and state-owned enterprises may be the
most visible ones, but family businesses are the core of the
GCC economies. Figures suggest that around 80% of the
companies in the region, producing more than 90% of its nonoil wealth, are family-owned or controlled. Most of these
companies are relatively young, with many of the successful
businesses having been set up in the 1970s boom years. It
is also estimated that over the next decade half of these
companies, controlling assets worth one trillion dollars, will
be passed on to the next generation. This is a case for concern.
Family businesses are notoriously vulnerable during periods
of transition. The oft-quoted statistic states that only about
30% of family and businesses survive into the second
generation, 12% are still viable into the third generation,
and only about 3% of all family businesses operate into the
fourth generation or beyond. Or as the Chinese saying goes:
“Fu bu guo san dai,” which roughly translates as: “Wealth does
not pass three generations.”
The most critical issues facing family businesses are not
business-based but family-based. And the challenge facing
family businesses is often understood to be a problem of
succession, both management and ownership succession.
Who will take over the reins at the company? How will the
ownership be shared among the family members? And how
will the owners be involved in the business? These are
all sources of potential conflict among family members. It
has been estimated that the great majority of Saudi family
businesses have at least one succession related dispute in
courts.

Succession as a long term process

Succession is often a sensitive topic to discuss. Founders
often find it difficult to let go of the business they have built
and from which they derive much of their identity – they see
the company as an extension of themselves. The children are
often uncomfortable discussing their parent’s mortality and
do not wish to open such conversations for fear of being seen
greedy. Non-family employees are often not in a position
to instigate such discussions either and they may not be
comfortable with potential changes.

C

orporate governance practices in the MENA region
have improved significantly over the past decade.
Regulators across the region have developed corporate
governance codes and frameworks for listed companies
and, in many cases, for banks, which have resulted in
substantial improvements. State and family-owned
enterprises often fall outside governance regulations,
but increasingly such companies are recognizing the
benefits of good corporate governance in terms of
better decision making and control processes and many
have taken steps to ensure that effective governance
structures are in place. However, for family businesses
the effectiveness of corporate governance is largely
dependent on an additional element – on family
governance.

There is a tendency to view succession as a one-off event,
for which the required responses are deemed to be rather
technical in nature, best dealt by estate lawyers, accountants,
tax advisors and recruitment consultants in the case of hiring
a non-family CEO. However, instead of looking at succession
from the technical perspective, family businesses should view
succession as a long-term process which is personal, and
often emotional, addressing family issues and anxieties. In
fact, successful succession is typically dependent on how well
the overall family governance systems have been instituted.

15
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Family governance process

The key is to create conditions in which not only the
ownership of the business is transferred to the next
generation, but also the values and purpose of the
business and to build family legacy – i.e., attachment
to the company that goes beyond mere financial
relationship.

Studies show that family businesses tend to outperform
their non-family counterparts and this is often because of
the family element meaning that there is a higher level of
trust and commitment than usually found in non-family
businesses. The family element, i.e., the emotional bond,
that helps the family business strive, may become the
source of interference. The key is to develop a mechanism
to preserve the inherent strengths of family businesses,
while minimizing their inherent weaknesses. The family
governance process should start by articulating the vision
for the business and its relationship with the family.

This requires open communication within the family,
between the generations, identifying the expectations,
values and ultimately determining whether the governing
principle should be “family first” or “business first”. The
outcome of these discussions should be formalized in a
mission statement or a family constitution, which then
regulates the family’s relationship with the business.

The success of family businesses is dependent on their
owners. During the first generation, family members,
executives and employees tend to be aligned on what
the business stands for and are united towards the
same goals, but there is a danger of this alignment
breaking down in subsequent generations. As the
second generation starts to take over the business, the
issues tend to become more complex and the level of
complexity depends on the number of family members.
Owners who are unanimous about the direction and
means for developing their company, and who select
the best representatives from among themselves and
external professionals to manage the company, are able
to run profitable and successful family business. Diverse
expectations of the business among various family
members will dissociate and weaken the business, family
and ownership.

The family owners should then establish policies to
support this relationship. Such policies include a family
employment policy which clarifies expectations to both
family and non-family employees. It may contain a
number a conditions for family members before entering
the business on full time basis such as required education
and outside work experience. Employment policies often
stipulate that family employees should not report to
other members of the family, that family employees are
subject to regular performance review practices and that
their compensation levels are based on market value.
Other key policies that family owners should formulate
include dividend policy, family ownership policy,
philanthropy policy, and etc. which are typically included
in the family constitution.

16
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vision on what is expected of them and this will result
in an empowered board reporting to active, longterm owners. Without a proper family governance
framework, boards and management are often subjected
to operational and even contradictory interference by
various family members. A strong family governance
framework will limit such interference and help
management focus on executing the long-term strategy
for the company.

In order to maintain continuity across the generations,
family owners should formulate mechanisms for regular
communication between family members. Some family
constitutions specify annual family retreats or regular family
forums to ensure good flow of information as well facilitate
sharing of ideas and opinions. Such forums also help nurture
the next generation of stewards of the family business.
In families with a large number of members, family owners
often set up a family council in which selected family
members are entrusted to engage with the company, while
reporting to the wider family (or family assembly). The
underlying principle is that the family members should have
systems in place for communicating with each other as well
as a mechanism through which the family can speak to the
company with one voice.

Family governance is about putting in place frameworks
to allow for business continuity to the next generation
while protecting the legacy of the founders. Some
of the most famous companies around the world,
including Mars, Cargill, BMW, Walmart and etc., are family
businesses and they continue to be successful across
multiple generations. This is not a matter of luck. Such
families put in the effort to maintain and refine their
family governance frameworks on an ongoing basis.
They recognize the challenge and earn their success.
Instituting a family governance framework is challenging
but it is essentially about fixing the roof while the sun is
shining.

One size does not fit all when it comes to family governance.
Each family will have their own solutions to each step of
this process depending on their history, values, resources
and circumstances. The contents of each family constitution
vary greatly. But what is important that families follow a
similar process to establish the rules and values governing
the relationship between the family and the business.

This article was provided by The Hawkamah Institute for
Corporate Governance (www.hawkamah.org). Published with
permission.

A proper family governance framework provides a solid
ground for the company’s corporate governance framework
to grow. When the family speaks with a one voice, the
company’s board of directors will have a clear long-term

64.3%
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Diversity, Equity
& Inclusion:
Walking the Talk

T

focused practices pertaining to DEI. It presents findings
based on an August 2020 survey of members, representing
more than 200 companies, of the Society for Corporate
Governance. We would expect the findings to evolve over
time, particularly as they pertain not only to corporate
governance, but also to a societal matter, where calls for
action and change appear to be ongoing and growing.

he landmark events of 2020 surrounding systemic
racism and racial equality in the US have led many
companies and their boards to consider their practices
related to diversity, equity, and inclusion (DEI). For some,
the events present an opportunity to reevaluate and
enhance current practices; for others, they may prompt the
exploration and implementation of actions and practices to
advance DEI, within and outside of their organizations, for
the first time.

Findings

The findings below pertain to all companies surveyed.
Respondents, primarily corporate secretaries, in-house
counsel, outside counsel, and other governance professionals,
represent 91% public companies and 9% private companies
of varying sizes of market capitalizations, annual revenues,
and industries.2 Access results by company type and size.3

This article – which is based on the Society for Corporate
Governance and Deloitte Center for Board Effectiveness
collaborative inaugural Board Practices Quarterly1 explores
some ways in which companies and boards have responded
to these recent events and other management- and board-

1

By Natalie Cooper and Bob Lamm, Deloitte Center for Board Effectiveness, and Randi Val Morrison, Society for Corporate Governance. “Board
Practices Quarterly: Diversity, Equity & Inclusion” available at https://www.societycorpgov.org/governanceprofessionals/currenttopiclandingpages/
tpboardpractices/2020-board-practices-report and https://www2.deloitte.com/us/en/pages/center-for-board-effectiveness/articles/diversity-equity-andinclusion.html?id=us:2em:3na:BPQuarterly:awa:ccg:092320&ctr=cta&sfid=0031400002LFniCAAT
(September 2020).

2

Public company respondent market capitalization as of December 2019: 43% large cap (>$10 billion); 47% mid cap ($700 million to $10 billion); and 10%
small cap (<$700 million). Private company respondent annual revenue as of December 2019: 59% large (>$1 billion); 29% midsize ($250 million to $1
billion); and 6% small (<$250 million). Respondent industry breakdown: 33% energy, resources, and industrials; 24% consumer; 24% financial services; 10%
technology, media, and telecommunications; 7% life sciences and health care; and 1% other.

3

https://www.societycorpgov.org/governanceprofessionals/currenttopiclandingpages/tpboardpractices/2020-board-practices-report.
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Which of the following (or similar) board committees, if applicable, oversee your company’s diversity and inclusion
function/strategy? Select all that apply. (172 responses)

(and 38% of small caps) retain responsibility at the full board
level. Among private companies, the most common responses
were oversight responsibility at the full board level or “not
applicable,” at 36% each.

Delegating this area of oversight to the Compensation
Committee or to the Nominating/Governance Committee
were the most common responses across all public
companies, although nearly a quarter of all public companies

Nominating/Governance

Multiple committees
Other

48% 39%
Compensation (may
include succession
planning, talent,
management
development, etc.)

Sustainability

Not applicable

24% 7% 6% 5%
No specific committee
(initiatives are
addressed at the full
board-level only)

Risk
Audit

3%

2% 1%

1%

My company has formed or is considering
forming a new board committee to address
racial equality and equity and other matters
related to diversity and inclusion
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What information does management provide to the board on company practices, strategy, and performance related to
diversity and inclusion? Select all that apply. (159 responses)
•

Among public company respondents, 61% said their
management provides diversity metrics to the board,
compared with 38% of private companies. On inclusion
metrics, 41% of public companies overall said their boards
receive this information, compared with 38% of private
company respondents. For employment metrics, this is about
one-third for public and private companies.
• 63% Overall diversity and inclusion strategy and
progress against that strategy

•
•
•
•

59% Diversity metrics (e.g., leadership and workforce
representation, recruitment strategies, customer
diversity, supplier diversity)
41% Inclusion metrics (e.g., engagement survey results,
findings from exit interviews)
33% Employment metrics (e.g., pay and benefits,
promotion inequities, attrition inequities)
13% No information is provided to the board
3% Other

63% Overall diversity and inclusion strategy and progress against that strategy
59% recruitment strategies, customer diversity, supplier diversity)

Diversity metrics (e.g., leadership and workforce respresentation,

41% interviews)

Inclusion metrics (e.g., engagement survey results, findings from exit

33% inequities)

Employment metrics (e.g., pay and benefits, promotion inequities, attrition

X

13% No information is provided to the board
3% Other

How often are diversity and inclusion related matters on the board agenda? (160 responses)

Most commonly, public company
respondents have diversity and
inclusion related matters on their
board agendas “annually” (35%);
the most common response for
private companies is “as needed”
(46%). This is an area that may
evolve and normalize over time
in light of the renewed focus on
racial equality, as well as the fact
that most companies are focused
on their pandemic response,
preservation, and resilience.

34% Annually
13% Bi-annually
3% At every board meeting
29% As needed only
7% Never
14% Other
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Within the last 2–3 months, has your board asked for, or has management provided to the board on its own initiative,
enhanced data and other information about company practices, strategy, and performance relating to diversity and
inclusion? (158 responses)

Among public company
respondents, 57% answered “yes,”
compared with 38% of private
company respondents.

41% No

55%

Yes

4%

Other

If your board directors/C-suite executives have elected to self-identify their race/ethnicity, please check the box that most
closely approximates the percentage who belong to a racial or ethnic minority group.
(Responses: 135 [board]; 128 [c-suite])

•

Respondents that indicated their board and C-suite had
elected to self-identify were 64% and 62%, respectively.
Among public companies, 63% and 61% of the board and
C-suite, respectively, elected to self-identify; this was 75%
each of the board and C-suite for private companies. Of
those of those who opted to answer the question, the most
common responses as to percentage of the board and/or
C-suite that is of a racial/ethnic minority were:

•
•
•

Large caps: 23% said up to 25% of the board; 27% said
up to 12% of C-suite.
Mid caps: 23% said up to 25% of the board; 33% said 0%
for C-suite.
Small caps: 31% said up to 12% of the board; 38% said
0% for C-suite.
Private companies: 25% said up to 12% and also up to
25% of the board; 38% said 0% for C-suite.

Board

C-suite

29% 30%

30%
23%
19%19%

20%

22%

12%
10%

8%

10%

7% 8%

4%

2% 2%

3% 2%

≤50%

>50%

0
0%

≤12%

≤25%

≤33%

Excludes those that selected “I choose not to answer this question” and
internally inconsistent responses
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[C-suite] has
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some but not all
[board directors]
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Which of the following actions has your company and/or board
(116 responses)

Has your company and/or board taken—or do they
intend to take—any actions in response to recent events
surrounding racial inequality and inequity?
(194 responses)

100%
0%

Consistent across all respondents is that most companies
and/or their boards have taken, or intend to take, actions
in response to recent events surrounding racial inequality
and inequity; 71% of public companies and 65% of private
companies answered this question affirmatively.

100%
0%

70+16+14A

94%
6%

Don’t know

93%
7%

14%

89%
11%
81%

16%

19%

No

75%
25%

70%

75%
25%

Yes

69%
31%
64%
36%

This article was provided by The Society for Corporate
Governance (www.societycorpgov.org). Published with
permission.

64%
36%
60%
40%
58%
42%
Has taken

57%
43%

Intends to take

55%
45%
49%
51%
100
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taken – or intends to take – in response to recent events surrounding racial inequality and inequity? Select all that apply.

•

Issuing a statement to publicly acknowledge racial injustices and/or the company’s position on the matter

•

Sending internal communications from leadership, e.g., the CEO, other officers, or business unit leaders

•

Making a financial commitment to organization(s) focused on addressing racial justice

•

Holding a townhall and/or other forum to give employees an opportunity to share information and
experiences, to ask questions, etc.

•

Establishing a management-level diversity and inclusion council, advisory group and/or affinity group

•

Partnering with other companies and organizations on diversity-focused initiatives, including systemic racism
and racial inquality

•

Reviewing/updating if warranted, board composition, recruiting and succession practices to include a focused
effort to build a pipeline of diverse candidates

•

Hiring a Chief Diversity Officer (or similar position), or elevating the role currently in place

•

Performing an assessment to understand potential racial inequities and biases, and to understand the
experiences of the Black and other minority workforce

•

Establishing or enhancing company-wide diversity and inclusion strategy and practices

•

Including at least one underrepersented minority in every slate of candidates for every open position or
position of a certain type within the workforce (aka “Rooney Rule”)

•

Establishing new hiring or promotion goals related to workforce and management-level diversity

•

Reviewing/updating, if warranted, executive succession plans to include a focused effort to build a pipeline of
diverse candidates

•

Linking executive compensation to diversity and inclusion metrics and performance

•

Establishing metrics to support accountability of the diversity and inclusion strategy, performance, and
execution

•

Establishing new policies or practices related to third-party relationships, e.g., procurement policies requiring
consideration of minority suppliers
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Board Diversity in Hong Kong –
Moving from Talk to Action
Hsiuwen Liu
Journalist

CSj gets some best-practice advice from investors, regulators and governance
professionals in Hong Kong on how to improve diversity on boards and deliver
real change.
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‘Hong Kong is lagging behind in the discussion of board
diversity. We have been talking about board diversity for a
very long time, but not much progress has been made,’ says
BlackRock Associate Zoe Lau, who is part of the company’s
Investment Stewardship team.
For example, regarding gender diversity, which is the most
visible aspect of diversity, among the 50 Hang Seng Index
(HSI) constituent companies, women occupy just 13.7% of
board positions in the second quarter of 2020, finds a report
published by Community Business – a non-profit working to
advance responsible and inclusive business practices in Asia.
The report also highlights that 12 HSI companies have allmale boards. Both numbers have remained at a similar level
over the past two years.
Hong Kong also compares poorly to other parts of the world.
In the US, all Standard & Poor’s (S&P) 100 boards have at
least one female director; women also make up 28.6% of
the S&P 100 board compositions. The figure stands at 25.3%
in Malaysia and 18.4% in Singapore. In India, nearly 16% of
directors in the country are women.
In 2018, BlackRock, the world’s largest asset manager, stated
publicly for the first time its expectation that companies in
the US should have at least two female directors. BlackRock
further published a commentary on its engagement approach
to board diversity in January 2020, highlighting that diversity
– and the inclusion of different perspectives – is a globally
relevant feature of board quality and effectiveness. Ms
Lau, whose work focuses primarily on Greater China, points
out one of the main reasons that gender diversity has not
improved on Hong Kong boards in recent years is that
appointments are usually made from a small pool of female
directors.

E

arlier this month, a Qualcomm shareholder sued the
company’s directors for failing to bring an African
American onto its board, or into senior executive positions,
while repeatedly showcasing their diversity efforts to the
public. The lawsuit is one of three shareholder derivative
legal actions filed recently in the US against the country’s
technology giants. Other tech firms sued this month
include Oracle and Facebook, on allegations similar to the
Qualcomm suit.

‘Many companies in Hong Kong agree that diversity is an
important issue, but they also think the pool of potential
female directors is very small and so there is a shortage of
female candidates for board seats,’ Ms Lau says. This has
resulted in certain female directors having longer board
tenures on multiple boards. She believes that Hong Kong is
ready for more women on boards but there continues to be a
problem of inertia.

This series of lawsuits has again put the discussion of
board diversity under a spotlight. While board diversity has
been a hot topic in the field of corporate governance for
many years, and some companies have made progress in
diversifying their boards over the past decades, businesses
are now faced with increased pressure to move beyond
verbal commitments and make incremental, measurable
changes.

‘Why is the board always a boys’ club? This is really not a
new problem. Companies that wish to reap the benefits of a
diverse board need to reflect on their commitment to lead
in the ongoing war for talent. Is there a tendency for the
incumbent board to rely solely on its existing network when
looking for new directors, thereby unconsciously excluding
potential female candidates? Does the current mix of talent
on the board allow robust discussions that can yield resilient
decisions in our fast-changing world?’ Ms Lau asks.

The pressure has also been seen in Hong Kong. In recent
years, a minority of listed companies have taken actions
to increase board diversity, but the majority still have a
homogeneous board makeup.
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Tightening the regulatory net

‘We want to make board diversity an important discussion
and we want a company to think about the type of board
composition that works best for them,’ says Katherine Ng,
Chief Operating Officer and Head of Policy and Secretariat
Services of HKEX’s Listing Division.

To break old habits, improve transparency and keep
regulations broadly in line with international best practice,
Hong Kong Exchanges and Clearing Ltd (HKEX) has
introduced tougher rules on board diversity. Effective 1
January 2019, HKEX upgraded Code Provision A.5.6 to Main
Board Rule 13.92 (or GEM Rule 17.104) requiring issuers to
have a board diversity policy and to disclose the policy or a
summary of it in their corporate governance reports. Issuers
are also required to disclose any measurable objectives that
they have set for implementing the policy and progress on
achieving those objectives (see ‘What are the listing rule
requirements?’).

Ms Ng says that she has started to see positive changes.
‘A lot of the companies might not have considered board
diversity previously, but now it’s on their board agenda
and they are performing a proper analysis of their board
composition against their business needs. Ten years ago,
board diversity may not have been on their radar.’
But for many board diversity advocates in Hong Kong, as
they continue to see stagnation despite years of education
and advocacy, a stronger push – for example imposing
quotas for gender diversity on boards – has started to
come into this discussion.

Since May 2019, HKEX has also required companies seeking
IPO listing with a single-gender board to come up with
measurable objectives and a timeline to move towards a
more diverse path – for example committing to nominating a
woman to their board within two or three years.

In 2003, Norway became the first European country to
issue a law that requires corporate boards to include at
least 40% women. Belgium, Italy, Germany and several
other countries followed in its footsteps. In 2011, France
also instituted a 40% quota for board diversity. At the
time, women only comprised 10% of the country’s board
members. Less than a decade later, the number has hit
43%, surpassing its original goal. No such regulation or
legislation, however, has been implemented in Hong Kong.

What are the listing rule requirements?

•

•

•

The Corporate Governance Code, Appendix
14 of Hong Kong’s Main Board Listing Rules
(or Appendix 15 to the GEM Listing Rules),
sets out a principle that the board should
have a balance of skills, experience and
diversity of perspectives appropriate to the
requirements of the issuer’s business.

Ms Ng points out that the discussion about whether
quotas for gender diversity should be imposed to improve
gender equality in Hong Kong should not solely be led by
the securities regulators – this discussion should involve
a much broader group of stakeholders. ‘Gender equality
is a wider social issue and not just a company corporate
governance or risk management issue. If you look at other
jurisdictions, quotas have been imposed by legislation
rather than as a listing requirement by the stock exchange,’
Ms Ng says.

Effective January 2019, Hong Kong
Exchanges and Clearing Ltd upgraded Code
Provision A.5.6 to Main Board Rule 13.92
(or GEM Rule 17.104) requiring issuers
to have a board diversity policy and to
disclose the policy or a summary of it in
their corporate governance reports. Issuers
must also provide information on any
measurable objectives that they have set for
implementing the policy and progress on
achieving those objectives (see Mandatory
Disclosure Requirements L(d)(ii)).

Diversity is not just about gender

‘We all hoped that change would happen because it’s in the
best interests of companies, but change hasn’t happened.
So the question now is – do we need to force change
because it’s not happening naturally?’ says Gillian Meller
FCIS FCS, Institute President and Legal and European
Business Director of MTR Corporation Ltd.

Another amendment effective 1 January
2019 expands Code Provision A.5.5 to
require disclosure in the circular to
shareholders accompanying a proposed
resolution to appoint an independent nonexecutive director (INED) of the process used
for identifying the INED nominee, as well as
how the proposed INED may contribute to
the board in terms of perspectives, skills and
experience, and also to board diversity.

She expressed concern, however, about how any gender (or
other) quotas on boards could be implemented. ‘If today
we say that by 2025 we have to have 30% of women on
boards, it would be a real challenge to get the right people
on the right boards by that date. While there are plenty of
‘board-ready’ women in Hong Kong, you could end up with
women getting appointed to boards just to put a tick in the
box,’ she says.
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can help them with – it is a journey that they have to go
through themselves,’ she says. She adds that HKEX has
plans to start tackling listed issuers with single gender
boards.

Ms Meller also points out that quotas would only address
one aspect of diversity. ‘It’s easy to talk about women
because the statistics are out there, the research is out there.
There’s no problem with this, you have to start somewhere,
but it is important to remember that there are other aspects
of diversity that are equally, if not more, important for some
companies,’ she says.

The culture of relying on personal networks to find
potential directors is a major obstacle to improving board
diversity. To tackle this, Ms Lau suggests that companies
should make more use of third-party search firms to
find suitable candidates. This incurs a cost, of course, but
companies with an awareness of the benefits diversity can
bring will see this as money well spent.

She adds that there are many factors in addition to gender
that may be relevant when considering board appointments
– including family status, ethnicity, age, expertise and sexual
orientation. She believes companies need to be asking
themselves which aspects of diversity are most relevant
to their business with a view to ensuring that their key
stakeholders can be understood and their strategies can be
supported by the board.

Ms Meller believes company secretaries can play a key role
in promoting better board diversity. ‘Company secretaries
are in a unique position, having a close relationship with
both the CEO and the chairman. We can raise the board
diversity issue with them, but also with their colleagues
on the board and the management team. We can also try
to promote a pipeline of women within the company,’ she
says.

Ms Lau echoes this thought. She points out that the
board director is not just an auxiliary role but part of the
company’s structure for providing insights and the definition
of diversity should be a reflection of the company’s latest
strategy. ‘If there are many millennials using your company’s
product right now, should you not have someone on your
board who knows what they like? If technology is advancing
your company’s supply chain, has it not become necessary
to have someone with a relevant background on the board?
These are all important areas to consider,’ she says.

Ms Meller, as both a director and a company secretary,
also believes that female directors can speak out as role
models. ‘Female directors in Hong Kong should talk about
their roles, encourage other women and be very visible as
role models for women in the pipeline,’ she says.

Practical recommendations

A truly diverse board will include and make good use
of differences in the skills, industry experience, family
background, race, gender and other qualities of directors.
With the right governance policy in place to manage
diversity, these differences will be taken into account in
determining the composition of the board and businesses
can reap the benefits of keeping relevant in this age of
new challenges

Around the world, research continues to support the value
of board diversity. Cass Business School in London surveyed
16,763 public mergers and acquisitions globally over 20
years, and found that boards with female representation
of 30% or more outperform all-male boards financially. A
recent study, based on six years of research on Australian
companies, also found that companies with a female CEO
have a higher market value by 5%.

This article was first published in the September
2020 edition of CSj, the official journal of the
Hong Kong Institute of Chartered Secretaries
(www.hkics.org.hk). Republished with
permission.

In a pandemic-hit world, diversity has also become more
and more important for companies. A report by McKinsey
suggests that inclusion and diversity are critical for business
recovery, resilience and reimagination after COVID-19. ‘Our
research and the research of others suggest that when
companies invest in diversity and inclusion, they are in a
better position to create more adaptive, effective teams
and more likely to recognise diversity as a competitive
advantage. Meanwhile, other companies might struggle,’ the
report states.
As an integral part of corporate governance, what other
practical steps can regulators, professional practitioners and
organisations take to improve board diversity in Hong
Kong? Ms Ng says first and foremost, companies
need to figure out what board composition
works best for their business strategy and risk
profile. ‘This is something that no regulator
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Shareholder Activism on the
Rise Locally, but Still Lags Global
Movement
Tracy Hancock

CGISA boardroom Editor
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S

hareholder activism, prevalent in the US and Europe, is
becoming a bigger issue in South Africa, said CGISA CEO
Stephen Sadie when moderating a webinar in September on
the topic, where key players in this space provided valuable
insight.

There was a realisation that the corporate system was
dysfunctional, he added, emphasising that there was a
need to comprehend the importance of share prices as they
determined the value of people’s pensions.
Investment manager Old Mutual Investment Group
environmental, social and governance (ESG) engagement
head Robert Lewenson highlighted the downside risk of
not holding the management of a company accountable for
their ESG practices.

A number of high-profile corporate failures in South
Africa, such as Steinhoff and Tongaat Hulett, have been a
catalyst for shareholder activism, along with the growing
disillusionment brought on by company management doing
well financially while shareholders suffer, stated investment
manager Opportune Investments founder and chief
investment officer Chris Logan, who quipped that he initially
became involved in shareholder activism “to make more
money for my clients”.

Citing cases such as Volkswagen cheating on its emissions
tests, which resulted in a drop in share prices, Lewenson
stated that when assessing the reasons for such failures,
many were the result of poor corporate governance.
“And what we see now is that there is much more interplay
between ESG matters and how they intersect in terms of
a company’s strategic management thereof and possible
opportunities.”
He said Old Mutual Investment Group saw it as part of its
fiduciary duties to its clients to access those factors and
be a steward following the investment decision-making
process.
Futuregrowth Asset Management sustainable investment
practices manager Angelique Kalam shared this sentiment,
stating that institutional investors and asset managers
could not just sit by any longer and not engage companies
on material issues.

Stephen Sadie

Futuregrowth had realised the value of engaging
companies across equity and debt on issues on behalf of
its clients and, over the past few years, had “gone a long
way” in the enhancement of ESG as part of the regulatory
requirements as set out in Regulation 28 of the Pension
Funds Act.
Institutional investors broadly sat on the sidelines and
were silent about shareholder activism issues before the
amendment of Regulation 28, in 2011, which encouraged
them to “come to the party”, explained Kalam, stressing that
this change was pivotal.
Sadie questioned the panelists on the rise of shareholder
activism in South Africa. Non-profit shareholder activism
organisation Just Share executive director Tracey Davies
said that shareholder activism was much more advanced
and sophisticated in Europe, America and Australia.
However, while the dominant focus of civil society for
much of the past two decades has been the state, activists
are increasingly turning their attention to the power and
impacts of the financial sector.

Chris Logan

29

www.csiaorg.com

Robert Lewenson

Angelique Kalam

“Therefore, shareholder activism is increasingly becoming a
tool to achieve social and environmental justice, especially
in terms of climate change activism,” stated Davies.
She said the key lesson for Futuregrowth was that it could
engage at bond-holder level and be an activist and affect
change at SOEs to facilitate improvements to the capital
market, not only for Futuregrowth’s benefit, but also affording
other institutional investors the benefit of these changes and
access to information which should be available on these
entities websites .

Futuregrowth has played a significant role in holding stateowned entities (SOEs) to account during 2016.
Kalam noted that prior to Futuregrowth announcing in
2016 that it would withhold funds from the five largest
SOEs, engagement in the market and activism were largely
attributed to equity investors.

Regarding SOEs, Logan said activists needed to hold these
entities accountable.

“In doing so, as bond holders acting on behalf of our
institutional pension fund clients, we recognise that it
would be wrong to continue to lend to certain entities when
acknowledging that there is corruption and misalignment,
without engaging these entities on these matters.”

“Obviously it is difficult because there is only one shareholder
and that is government. While bond holders can do something,
general members of the public can and should step up
because there is a feeling of being held hostage by these
companies, such as State power utility Eskom, which holds
systematic risk for the country and there needs to be a force
for change. SOEs are not only failing us financially, they are
failing us in terms of climate change and every which way.”

Once Futuregrowth completed its governance review of the
SOEs that commenced during 2016, it continued to lend to
a few of the SOEs that were cleared. In the process it found,
that it was dealing with a “completely different animal”
compared to the corporate listed sector, where the seat of
power was at board level, and could not apply the same
approach when assessing risk.

Logan advised that there were proposals put forward by
National Treasury in August last year to sell Eskom’s coal-fired
power stations and transition to green energy to become a
renewable energy superpower.

At the SOE level, the seat of power was not only at board
level but also at the ministry with the presiding Minister,
requiring Futuregrowth to engage SOEs at these various
levels.

These proposals, which were backed by nongovernmental
environmental organisation Greenpeace in a 70-page
document, gained no traction despite potentially being a
game-changer for South Africa, as the sale of Eskom’s coalfired power stations would have resulted in R450-billion
reduction in debt.

“There is a web of governance, since there are so many
stakeholders that contribute to the lack of governance at
those entities. Therefore, we could not look at the board in
isolation,” explained Kalam.
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Tracey Davies

Logan said, “we are starting to see positive results of
shareholder activism. It is a small number, but in certain
situations there is a realisation that it is needed”.
“South Africa is such a fragmented society that those
game-changing proposals died,” advanced Logan.

He advocated that shareholder activism was vital where a
board had been captivated by a strong CEO, for example,
and needed an outside objective view feeding into its
decision-making to prevent corporate capture and affect
an awakening to avoid the company going over the
precipice.

There was a lot that the corporate sector could do to push
back against such problems in the state, said Davies, with
Lewenson adding that it was because of the interests that
were threatened that there has been a lot of noise around
some SOE shareholdings being sold into the listed equity
market to raise capital for their continuity.

“. . . as US business tycoon Warren Buffet says, CEOs
generally appoint cocker spaniels instead of bull terriers”,
so, in terms of Tongaat Hulett, the board became captivated
by former CEO Peter Staude’s way of thinking and that was
bounced back at them by institutional shareholders, he
stated.

“That is interesting because . . . in holding these shares,
we would be required to hold these entities to account
as we would any other listed corporate. A good example
is Telkom . . . and it will be curious going forward to see
the extent of the partnering with the financial market to
attract capital.”

“Looking back at the voting over the years, until the dying
days, there was a strong endorsement of the company
through the votes at the annual general meetings (AGMs),
and it was clear that a group think developed and a clever,
somewhat manipulative CEO, can take advantage of that.
And it happened . . . at Sasol and Steinhoff and that is
where you need a robust interchange.”

Consequently, the local and global stewardship codes,
which have typically been focused on listed equity in
the past, should include other asset classes and be
more representative of the type of blended finance
arrangements that exist worldwide, he postulated.

Kalam agreed and noted that, “a charismatic CEO or Chair
can both be a negative force and dominate the board, as
investors we need to beware of this dynamic and question
the decisions of the board.”

While there is not much clarity on how to approach
shareholder activism in South Africa, when polled,
47% of webinar participants rated the effectiveness of
shareholder activism in achieving long-term sustainability
of the company as “very good” and 27% rated it as
“excellent”. Sadie commented that these results show an
increased awareness of the importance of shareholder
activism in South Africa.

Davies highlighted that South Africa’s financial system is
characterised by a web of conflicts of interest, and that
boards are selected from a small group of people, many of
whom have prior connections with the company.
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“It is not in fact that there aren’t enough qualified
people . . . rather that the pool with which companies
are comfortable is small. As an example, auditing firms
also advise boards on executive remuneration, and are
paid handsomely for doing so. Then you have partners
from those same auditing companies becoming socalled independent directors of the board after they
retire.
Non-executive directors of listed companies in South
Africa are paid extremely well for these roles, and
many of them hold multiple board positions as well as
demanding full time jobs.
“So where is their incentive to scrutinise management’s
actions, hold the CEO to account and speak up about
governance failings? There are lots of obvious reasons
why we have corporate governance failings in South
Africa, but there are also not so obvious reasons that
are not often spoken about.”
She believed the recent PwC report on executive
remuneration is dangerous as it creates the perception
that there is no issue regarding the wage gap in South
Africa and that there is therefore no need to reform
executive remuneration,
PwC has a division dedicated to advising companies
on director remuneration, but did not include the
long- and short-term incentives because these were
too difficult to calculate. However these incentives are
included in similar reports overseas.

Last year, Standard Bank became the first South African
company to table a climate risk related shareholder
resolution relating to the funding of coal projects.
The first part of the resolution passed, receiving 55% of the
votes, while the second part received 34%.

“But it is companies like PwC that advise companies
on these incentives and help to make them so
complicated,” Davies emphasised.

“This was a signal that the South African institutional
investor maturity on climate risk is quite high,” said Davies.

South Africa has the highest wage inequality on
earth, yet such a report can still be published and not
challenged by the corporate sector. Part of the reason
the country has experienced so many major scandals
is because companies are only challenged by the few
outspoken activists that do not have much power in
the system”.

This year, Just Share engaged Standard Bank, Africa’s largest
oil and gas lender, to table a similar resolution relating to oil
and gas, which the bank invited Just Share to do. However,
following a long period of silence, Just Share was informed
by Standard Bank that the draft resolution submitted by the
organisation would not proceed, as the board had refused to
table the resolution.

Logan disagreed, however, maintaining that “you do
have power even if you have a small shareholding, if
you speak to the correct people and in the right way”.

When asked about the legal basis for this decision, Standard
Bank responded that the bank had received legal advice that
shareholders did not have a right to comment on climate
change matters and that the resolution sought to usurp the
power of the board.

“I watched Tracey’s interaction with Standard Bank
and I thought it was extremely powerful. Even though
you might not have achieved as much as you wanted,
you ignited a huge force for change there . . . so even
though you are small, you started a process and you
shouldn’t diminish what has been achieved, but it
takes time.”

“These were exactly the same words used by Sasol in the
past when refusing to table climate change resolutions,”
Davies pointed out.
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In the meantime, Standard Bank released its notice of AGM
and Just Share noted that several of the directors up for reelection had close ties to fossil fuels, with three directors
connected to Sasol by the time the AGM took place. Just
Share and other NGOs ran a campaign to highlight to
institutional investors the inherent conflict of interest in this
situation, and to call on them to vote against the re-election
of these climate-conflicted directors.

in these matters and may cut down some questions,”
noted Sadie.

Sadie said AGMs were often where “all the action happens
and one has to take one’s hat off to shareholder activist
Theo Botha”, as he had been present at numerous AGMs over
the years and had been the one person to ask the difficult
questions that the board and chairperson would rather
avoid.

The virtual panel discussion also delved into the realm
of virtual AGMs, which have become increasingly popular
amid the Covid-19 outbreak, with Davies emphasising the
importance of allowing shareholders to be able to ask
questions face to face, and to hear the voice of the person
asking the question rather than simply having written
questions read out haltingly by the company secretary.

He said it was difficult for a company secretary to
overrule the chairperson, who often did not know what
his/her fiduciary duties were and often ran AGMs like
board meetings. . There had also been a tendency to leave
out certain uncomfortable questions in virtual AGMs.

Kalam stated that in such instances, to shut down a person,
whether in person or virtually, was disempowering because
this was the one chance shareholders had to congregate to
raise questions, share and learn, and that culture needed to
change.

Sadie thanked the panellists for a lively discussion on an
important topic, which will no doubt grow in prominence
in the years to come. CGISA intends to run more such
panel discussions to deliver various points of view on
different topics to its members in future.

Logan added that this was where the company secretary
could play a powerful role.

This article was first published in the September 2020
edition of boardroom, the official journal of The Chartered
Governance Institute of Southern Africa (www.chartsec.co.za).
Reprinted with permission.

“It is their role to ensure the smooth running of the AGM,
but often the chairperson can be quite a dominant presence
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Time for Change
Peter Swabey FCIS

Policy and Research Director at
The Chartered Governance Institute

The Companies House reform is proposed over
a five-year period and will transform the way
the organisation operates

34

Global Governance Voice • November 2020

I

n May 2019, the government published a
consultation on Corporate Transparency and
Register Reform which sought views on measures
intended to strengthen the contribution of
Companies House in support of UK efforts to
combat economic crime, including reform to
the information that companies are required to
disclose, increased checks on this information
and measures to improve the exchange of
intelligence between Companies House and UK
Law Enforcement bodies.
The Institute responded to that consultation on
5 August 2019 and on 18 September this year
the government published its response to the
comments received, including plans for further
action.
This is a huge commitment. It is the biggest reform
of the company registration since it was introduced
by the Joint Stock Companies Act in 1844 and will
take a huge investment in IT capacity at Companies
House, transforming the way in which it operates.
The changes are planned over a five-year period
from 2020-2025.
Companies House is an enormous operation. There
are about 4.2 million UK companies currently
registered with Companies House and more than
600,000 new companies are incorporated each year.
UK companies file more than ten million documents
with Companies House every year and publicly
available data is currently being accessed over 9.4
billion times a year. However, as the ministerial
foreword to the response states, “regrettably the
same factors that make our framework successful
make it attractive to exploitation. Too often I see
companies repeatedly set up and closed down to
avoid paying debts – so called ‘phoenixing’. Shell
companies have been set up for no other purpose
than to launder the proceeds of crime – committed
both here and overseas. And we need to strike the
right balance between transparency and protecting
the personal information of the millions of people
named on the register – from fraud and, in some
cases, even more serious harm”. The government
believes that “By striking the right balance between
greater assurance, enhanced protection of personal
information, and streamlining processes we will
enhance the UK’s global reputation as a trusted
and welcoming place to do business. More than
that, we will ensure our regulatory framework
continues to be an exemplar to others”. So what is
proposed?
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Verification of identities

before an appointment is valid, or for the board to make
conditional appointments as a director, would be fraught
with difficulty. Currently, appointment as a director of a
company is made by the company’s board, in accordance
with the company’s articles of association and evidenced
by the minutes of the meeting at which the director was
appointed. Companies House records are the public record
of a director’s appointment rather than the appointment
itself. Once appointed by the board, the director will
act as a director of the company and can legally bind
the company from the date of appointment. However,
although legal respondents supported us, we were in
a minority and 74% of respondents including, it would
appear, all the accountancy bodies, disagreed with us. The
government is therefore proposing that verification will
precede appointment and that, consequently, appointment
will take place at the moment when the individual is
registered with Companies House. PSCs must also be
verified but, as their position depends on control rather
than appointment, this will happen after the event.
The onus for verification is expected to rest on the PSC
themselves. There will be a process to be followed for the
verification of existing directors and PSCs, but there will
be a transitional period.

The first section of the consultation looked at the
better identification of those setting up, managing
and controlling corporate entities. We (and 91%
of respondents) agreed with the premise that the
information contained on the Register at Companies
House should be accurate and reliable. This is important
for the integrity of UK companies generally, for the
protection of individuals who appear on the Register, and
to prevent the misuse of companies. But we also pointed
out that care would be needed over data protection
and that, rather than Companies House undertake this
verification itself, it should be carried out either by a third
party with expertise in this field, as is the case for banking
and other similar organisations, or by an appropriately
qualified professional acting as presenter.
The government has announced that it will introduce
compulsory identity verification for all directors and
People with Significant Control (PSCs) of UK registered
companies; introduce compulsory identity verification
for all individuals who file information on behalf of a
company; and continue to allow company incorporations
and filings to be made either directly at Companies
House or via an agent. However, in future only properly
supervised agents will be able to file information and
they will be required to provide Companies House
with evidence of the verification they have undertaken.
The detailed arrangements will be subject to further
consultation but, in brief, the government intends to
develop ‘a fast, efficient, 24/7 digital verification process,
in order to prevent verification from causing significant
delays in the incorporation and filing processes’ which all
directors, PSCs and ‘presenters’ (i.e. those filing documents
at Companies House on behalf of others) will be required
to follow and that verification will apply to all companies
for which an individual holds a role – i.e. it will relate to
the individual rather than to their office.
The question of the verification of third party agent
identities is an important one. We made the point in our
consultation response that not all third party presenters
are, currently, required to be registered under the money
laundering regulations and that a suitably qualified
individual within the company, for example a qualified
company secretary, should be able to certify the identity
of the company’s own directors. However, Companies
House will collect more information on third party agents,
who will have to maintain a Companies House account.
Some of that information will be on the public register
and all of it will be accessible to law enforcement bodies.
In our consultation response, we argued strongly
that verification should follow the appointment of a
director rather than being a condition precedent. We
felt that to require identity verification to take place
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Consultee responses were roughly 50/50 on this issue, and the
government “is minded not to proceed with identity verification
of shareholders at this time”. It seems that much of the
support for this proposal “was predicated on an assumption
that additional information would be made publicly available”
which was never the government’s intention. Our warning
about the use of intermediaries was specifically mentioned in
the government response.

As mentioned above, presenters will also be subject to (onetime) verification and proposed incorporations or filing
updates will not be accepted from non-verified persons.
We agreed with this proposal in our consultation response,
as did 72% of respondents although, interestingly, “some
(particularly accountants and insolvency practitioners) did
not want the responsibility of verification to fall to them”.
We argued that a unique identifier would be a better
approach than identity verification, but 62% of respondents
were against us and the government is proceeding with the
verification model.

However, there were a number of consultation responses that
highlighted the difficulty of accessing shareholder identities
through Companies House and it seems likely that there maybe
a reversion to the old annual return model, with a confirmation
statement being accompanied by a full list of shareholders.
This was not the subject of specific consultation and it seems
to be a bad idea given the availability of shareholder data
from the company, subject to relevant safeguards, under Part 8
of the Companies Act 2006.

Shareholders

The original consultation asked whether companies should
be required to collect and file more detailed information
about shareholders. We argued against this proposal on
the basis that the perceived benefits would be outweighed
by the complexity of implementation and that the policy
objective will be met by the requirement for PSCs to be
verified. In any event, anyone whose motives are less than
genuine would simply opt to hold their shares through a
custodian or intermediary, thereby avoiding scrutiny and
defeating the aim of the proposals.

Registrars powers

One of the most significant changes being proposed by
government is one which we thoroughly supported in our
consultation response: the additional powers being granted to
the Registrar of Companies to query and correct information
filed on the register, asking for evidence where appropriate
and moving from being a repository of information to a curator.
This was a popular proposal with 79% of respondents in
favour. However, it is also a complex area and will be subject to
further consultation. Companies House will also be given more
discretion to query and, if necessary, reject applications to use
a company name, rather than relying on its post-registration
powers.

Company accounts reform

The original consultation asked whether Companies House
should explore the introduction of minimum tagging standards
and whether there should be a limit on the number of times
that a company can shorted its accounting reference period.
We argued that Companies House should explore the option of
introducing minimum tagging standards but carry out both a
cost/benefit analysis and impact analysis, bearing in mind that
this creates a significant cost for companies, especially smaller
ones, with very little, if any, apparent benefit. We also agreed
that the right to shorten an accounting reference period might
reasonably be limited to once every 18 months, unless there
are extenuating circumstances.
The government has indicated that it will explore introducing
full tagging standards for those filing with Companies House;
including looking at how information is filed. It will also limit
the number of times a company can shorten its accounting
reference period, possibly to bring it into line with the rules
around extending an accounting reference period – once in
every five years. The government will also consider some of
the changes suggested to make accounting information more
useful, but these will be subject to further consultation.
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Additional information about PSCs

small majority (56%) responded that the 20 year rule should
remain and the government has decided that 20 years is an
appropriate period to retain records of dissolved companies
on the register and will make arrangements for this data to be
made available where this not already the case.

The consultation asked whether some additional basic
information should be required about companies that
are exempt from PSC requirements, and about relevant
legal entities that are themselves exempt. We agreed that
some basic information should be provided, as did 60%
of respondents. The government has decided to consider
requiring additional information such as the name of the
market and the stock or company identifiers that can help
locate the company’s listing.

Protecting personal information

The consultation document asked a number of questions
about the control of personal data at Companies House and
the arrangements that might be put in place for data to be
corrected. The government has noted the concerns about
data privacy expressed by a number of respondents and is
also proposing some changes to the information required. For
example, directors will no longer have to give their occupation
– given that for many of them this is ‘company director’ this data
is less than useful – and will be able to apply to have the ‘day’
of birth suppressed where the data was provided to Companies
House prior to 2015. It will also be possible to have information
about a historic registered office address suppressed where
this is a residential address and to have signatures suppressed
where these have been filed. The government is still
considering how to take forward the proposal to allow a person
who has changed their name following a change of gender

Dissolved company records

The consultation asked whether company records should
be kept on the register for 20 years from the company’s
dissolution. When we prepared our response, members
had mixed views. Some thought that 20 years is too long
and believed that company records should be kept on
the register for only ten years following dissolution. This
period corresponds with the time period shareholders’
details must be retained on the register after they cease
to be shareholders. Others argued that the longer the data
is retained at Companies House, the longer it is possibly
to identify cases where suspicious activity has occurred. A
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Corporate entities

Finally, the consultation looked at other opportunities to
address fraud. A number of suggestions were received,
which will be the subject of future consultation.
The proposal to give the Registrar power to strike off
Limited Partnerships following a court order will be
carried forward and the government will explore the
criteria which should be met before this decision can
be taken. It will not carry forward the proposal that
companies should provide evidence that they are entitled
to use an address as their registered office. Companies
House will review the process around certificates of good
standing.

Introducing a cap

The consultation asked whether it is sufficient to identify
and report the number of directorships held by an
individual, or should a cap be introduced? We strongly
opposed any cap and explained some of the many
legitimate reasons why individuals might hold a large
number of directorships. Only one in seven respondents
were in favour of the introduction of a cap and the
government will not proceed with this proposal.

Next steps

The consultation document noted that, if all the
proposals were implemented, it would amount to the
most significant reform of the UK’s company registration
framework since the register was first introduced. And
it is a pretty radical package, so it is important that the
government takes the time to get it right. Many of the
changes will require legislation – and parliamentary
time is, as ever, short. The government has committed
to publishing detailed proposals for consultation before
action is taken but, at least in outline, the proposed way
forward is clear.

to apply to have their previous name hidden on the public
register and replaced with their new name.

Compliance, intelligence and data sharing

The consultation asked several questions about the use to
which the government and law enforcement bodies should
be able to make of data filed at Companies House. In our
response we agreed that the proposed purposes were
reasonable subject to data protection concerns but that
companies should not be required to file details of their
overseas bank accounts with Companies House or for AML
regulated entities to report anomalies to Companies House.

This article was first published in the October 2020 edition
edition of Governance and Compliance, the official journal
ICSA: The Chartered Governance Institute (www.icsa.org.uk).
Reprinted with permission.

The government has decided that AML regulated entities
will be required to report anomalies between the public
register of companies and the information they hold on their
customers to Companies House. This was supported by 70%
of respondents but the government has noted that clear
guidelines will be needed on the definition of an anomaly
and that this guidance could be linked to the annual AML
training. It will not proceed with the proposal to require
companies to file full details of their overseas bank account(s)
with Companies House.
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Data Privacy Risk
Poo Yee Kai
Journalist

Governance professionals in Hong Kong share some tips on how
organisations can build the necessary governance culture and internal
controls to guard against data privacy risks.

T

application. Ensuring compliance now requires practitioners
to keep in touch with developments in data protection and
privacy risk management globally.

he legislative and regulatory landscape for data
privacy is changing fast. The introduction by the
European Union (EU) of its General Data Protection
Regulation (GDPR) back in May 2018 heralded a shift
towards tougher data protection standards globally.

‘While enforcement actions under the GDPR have mostly been
taken against businesses with permanent establishments in
the EU, this is likely to change over time as regulators test
their extraterritorial powers. Hong Kong businesses need
to understand their obligations and ensure that they are in
compliance if they fall within the jurisdiction of the law –
even if they do not have a physical presence in the EU. After
all, compliance with applicable laws is an obligation as well
as an essential part of corporate governance,’ Mr McNamara
says.

‘Regulators have responded to the increasing
concerns over the need to protect personal data with
a convergence towards more robust regulation that
has been gathering momentum across the world,’ says
Neil McNamara FCIS FCS, Institute Past President and
Corporate Secretary of one of Hong Kong’s first virtual
banks, livi bank. He adds that locally both Hong Kong
and the Mainland have been a part of this trend. ‘In Hong
Kong we saw the review of the Personal Data (Privacy)
Ordinance (PDPO), while in the Mainland there was
the introduction of the Personal Information Security
Specification, which took effect on May 2018,’ he says.

Mark Parsons, Partner at law firm Hogan Lovells, says that
businesses are now more aware of data privacy compliance
risks, both because of the extraterritorial aspect of the GDPR
and also the very large potential fines and penalties under
the law.

Navigating the compliance risks

For governance professionals, the management of data
privacy risks has become a lot more complex since the
introduction of the GDPR, which has extraterritorial

‘Even if you don’t have a business presence in the EU, you
can still be required to comply with the GDPR if you’re selling
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Proposed changes to the PDPO

In Hong Kong, the trend towards tougher data privacy
requirements can be seen in the proposed changes to
the PDPO put forward by the Privacy Commissioner
for Personal Data (PCPD) last year. The government
plans to submit to the Legislative Council six of the
proposals seeking to amend the PDPO to introduce:
• a mandatory data breach notification requirement
• a data retention policy requirement
• provisions for the PCPD to be able to impose
direct administrative fines
• provisions for the PCPD to regulate data
processors
• an expanded definition of personal data, and
• new provisions to regulate the disclosure of other
data subjects’ personal data.
• The first of these proposals has received a lot of
attention from the market. A high-profile data
breach involved Cathay Pacific in October 2018,
with the personal data of more than nine million
customers falling into the hands of hackers. The
airline was also found to have delayed disclosure
of the breach for about seven months, drawing a
rebuke from the Privacy Commissioner.
The PCPD has also reported an increase in the
proportion of privacy complaints relating to
inadequate data security in fiscal 2018/2019
compared with the two previous fiscal years. Data
breaches reported to the PCPD have also consistently
increased, from 61 cases in 2013 to 129 cases in 2018.

goods and services into the EU, or if you’re monitoring
the behaviour of individuals in the EU. Because the fines
are heavy and the standard of compliance is very high,
there’s often a strategic question of whether companies
should structure their business to reduce their exposure
to the GDPR,’ Mr Parsons, who is also Hogan Lovells’ Head
of Corporate Practice in Hong Kong, says.

There are still issues that need to be decided,
however, regarding how the data breach notification
requirement can be implemented. ‘The devil is in the
details,’ Mr Parsons says. He points out that setting the
right materiality threshold for notifications will be key
– the proposal talks about setting a threshold of ‘a real
risk of significant harm’. ‘If the Privacy Commissioner is
inundated with unimportant notifications, this will not
really serve the purposes of the law,’ he says.

The GDPR has been followed by similar laws in other
jurisdictions, some of which also have extraterritorial
aspects. This has prompted companies to look at how
to set a common standard across their operations to
ensure compliance. Jennifer Ho, Global Risk Assurance
Leader, PricewaterhouseCoopers, advises her clients to
set a benchmark at the highest compliance level – using
something like the GDPR – when setting standards. ‘For
companies in the region, assuming they have different
business units, if you take something like the GDPR as
a baseline then you can dial up or down depending on
which country you are operating in,’ Ms Ho says. This, she
adds, may have cost-saving benefits for companies able to
reduce compliance costs in business divisions not subject
to high compliance requirements.

The proposals to increase the powers of the PCPD are
generally welcomed, including the proposal for the
PCPD to be able to impose direct administrative fines.
The current penalties in the PDPO for compliance
breaches are low by international standards. The law
has a maximum fine of HK$50,000, while the GDPR
sanctions fines of up to 4% of turnover. Mr McNamara
points out, however, that tougher penalties will not be
effective alone – they need to be part of a regulatory
system that should also focus on helping companies
become better at data protection and privacy
management.
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work arrangement become very apparent.

Mr Parsons welcomes the approach taken by the Privacy
Commissioner to engage with companies, focusing on
training and best practice advocacy, rather than solely
relying on enforcement. ‘I’ve had plenty of situations where
this approach has been very positive for compliance. I can
call the PCPD and ask them for their advice. There are
benefits to having a very constructive regulator prepared to
work with an industry that wants to find ways to comply,’ he
says.

Jennifer Ho, Global Risk Assurance Leader,

The role of governance professionals

Data protection and COVID-19

A day for remote workers in the COVID-19 era might
begin with a teleconference with their colleagues.
When a stranger shows up ‘Zoom-bombing’ the
meeting with obscene images, the risks of this new

Now that the importance of effectively managing data
privacy risks is better recognised by companies, the focus
is switching to how their governance of these risks can be
improved. Ms Ho recommends an approach that involves
looking at companies’ data protection governance framework
from strategy to operation, as well as clearly defining the
roles of those tasked to assess, design, implement and
monitor data protection controls, including the escalation
process. This involves looking at whether there is someone
in the organisation who has overall responsibility for data
protection, like a Data Protection Officer (DPO), as well as
whether there are mechanisms in place to support the
compliance processes and role of the DPO.

PricewaterhouseCoopers (PwC), points out that
organisations need to get to grips with these risks
since remote working could well become a much
more permanent feature for organisations in the
post-COVID-19 world. At PwC, for example, there is
no need for 9-5 working hours. ‘We have a culture
of “WeFlex”, which is a reimagined way of working,
offering our people the flexibility in when, where
and how we work each day. It allows our people the
flexibility to better meet the demands of our clients
as a team, while respecting and understanding
our people’s personal priorities. I think this is
something, going forward, that organisations are

‘The whole framework is very important, whether it’s on
the technology, the operations or legal side, because each
person in the framework has a role to play,’ Ms Ho says.

going to have to reassess because COVID-19 has
changed the whole working landscape,’ she says.
Data protection is one of the top risks facing

Mr McNamara emphasises that, while in a bank data privacy
compliance is very much driven by its stringent regulatory
obligations, in other companies the company secretary can

organisations that have embraced remote working
practices. Fabrizio Rosina, CEO of 7Layers, points
out that organisations should be updating their
software – to use advanced endpoint protection
and data leak protection software for example – but
that effective staff training is also key. ‘Organisations
can minimise the privacy risks associated with
remote working by ensuring adequate training of
staff on the correct use of the company’s systems.
Organisations need to build awareness of the risks
and enable safe access to the company’s network
and systems,’ he says

Fabrizio Rosina, CEO of 7Layers, a cybersecurity and
information management firm with headquarters in
Europe and a Hong Kong branch, agrees. ‘It is much
more effective and important to use the regulatory
system as an incentive for companies to act correctly. For
example, in the GDPR environment, taking steps to build
an “adequate” security programme means being more
protected from a legal point of view in case the company
is a victim of a data breach. This way, everyone benefits in
the end,’ he says.
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He adds that organisations need to be thinking about how
technological change will impact this space. New technology,
for example, may provide opportunities to use existing data
in new ways, but organisations need to consider the issue
of data users’ consent. ‘If you are looking at new technology
that enables you to use existing data for another purpose,
you need to make sure that you’re getting the right consent
now and stepping up cybersecurity planning if you anticipate
that in a few years that you will be using that technology,’ he
says.

be key to ensuring that the board and senior management
are well informed about the risks involved. He points out
that if the board is not aware and doesn’t understand the
implications of these risks, it will be very hard to drive
down the processes and roles through the company that
are needed to build an effective privacy risk governance
framework.
Ms Ho adds that company secretaries need to look beyond
the local regulatory regime. ‘It is advisable for company
secretaries to have a broad view of what is happening in
the data protection landscape across the globe so that they
can be in a better position to help their organisations,’ she
says.

Managing cybersecurity risks also needs to be a major part
of any future-proofing exercise. ‘Cyber risk must be assessed
in the context of the specific circumstances of businesses
– where and how they store their data, whether they have
policies relating to remote working, whether they use cloud
services, whether they have in-house servers, etc,’ Mr Rosina
says. ‘Once we have obtained and documented all the
relevant information, we map the “as-is” situation, and then
we evaluate and provide advice on whether that particular
technological setup is adequate to their industry and to the
specific way that company manages data. Solutions must be
tailor-made to each situation and you can’t copy and paste
the same solution to everyone,’ he says.

Mr Parsons points to the Privacy Management Programme
(PMP) (see end note for more details) advocated by
the Privacy Commissioner since 2014 as a framework
organisations can use to get started. ‘The PMP provides an
accountability model to ensure that management is aware,
at all levels, of the importance of data protection. It helps
organisations recognise data as an important asset and an
important human responsibility, but also the importance of
allocating resources to it and managing it sensibly,’ he says.

Future-proofing data privacy risks

More information on the Privacy Management Programme
mentioned in this article is available at: www.pcpd.org.hk/pmp/
pmp.html.

As stated at the outset, the compliance requirements
relating to data privacy are changing fast. ‘I think there is
a very apparent forward momentum towards increasing
compliance requirements, so it is definitely advisable to
anticipate that trend and implement a programme that is
catching where the direction is heading,’ Mr Parsons says.

This article was first published in the August 2020 edition of
CSj, the official journal of the Hong Kong Institute of Chartered
Secretaries (www.hkics.org.hk). Republished with permission.
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Board Papers
That do Their Job
Josh Dowse

Clarity Thought Partner and
Consulting Partner, SenateSHJ

B

oard papers are perceived to be among the most
demanding of written pieces. For the executives
who present them, the exposure is high, the process can
be rigid and the results can be life-changing.
Yet they’re just as demanding for board members.
Directors can be personally liable for the implications of
their content. Their task is to read hundreds of detailed
pages, of varying quality, formats and styles, with
important matters sometimes intentionally buried. The
prospect sends a shiver. How can an executive facing
this rigorous challenge improve the quality of papers for
directors?
This article suggests a proven way for you to prepare a
board paper (or similar internal memo) that does its job.
These are the six steps I’d like to suggest:
1. Commission the paper with a clear sense of purpose
and timing.
2. Create a storyline that sets out what you want to
say in the paper.
3. Test that storyline with all relevant stakeholders,
and confirm it.
4. Draft the board paper as guided by the storyline.
5. Test specific elements of the board paper with
specific stakeholders.
6. Present the paper.
You’ll note that drafting the paper itself comes only
half-way through the process. That’s the trick. By the
time you get to writing, you’re confident that what you’re
going to write is all you need to write, and that your
stakeholders agree. That in itself is a time- and moralesaving godsend.
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1. Commission the paper with a clear sense of
purpose and timing
•

•

•

Commissioning the paper means thinking through its
purpose and how you’re going to achieve it. You’re looking to
determine exactly what you want the board to do, imagine the
concerns they will take into account, and work out how you
will meet those concerns — what data, from who and by when.
The result is a rough high-level outline of what the paper
might cover, and a workplan to complete it.

Effective board
papers can be
challenging to
produce.

There are a few innocent-looking yet powerful questions
to work through here. Again, the quest is to be a specific as
possible. Push your thinking to its end point.

How can you
improve the
quality of papers
for directors?

What is your purpose?
For any communication, the purpose is not what you want to
say, but what you want the board to think, feel and do as a
result. To approve or endorse something may be fine. But to
say a board paper is ‘for noting’ is a cop out. What should they
note, and why? If you can’t answer that, don’t bother giving
them the extra reading. Is it so that the board is satisfied that
a potential risk is being well managed? Is it for the board to
have confidence that an initiative is progressing well? Or that
there are some interesting developments in that initiative or
in the market that warrant a closer look? Decide what you
want them to think, feel and do, then you’re ready to get them
there.

This article
suggests six
proven steps for
you to prepare a
board paper that
does its job.

Given that purpose, what board concerns should the paper
address?
Here is the time for your creative thinking and possible
research. What would be the objective concerns of anyone
considering your recommendation? And, for each board
member if you can, what might their personal or subjective
concerns be? What might they be thinking of while reading
the paper?
That may be more than meets an impatient eye. Yes, it will be
the basic criteria that need to be satisfied for an approval to
be granted. It may also be a similar project that went well, or
badly, in the past, in your company or another company that
the director also serves or just another one in the industry.
It may be an experience they’ve had with someone central
to the board paper. It may be what was considered in recent
board meetings, and the discussions that surrounded it.
If you’re not sure what these concerns might be, find out. Within
the bounds of confidentiality and personal pride, ask anyone
who might know. Look at past board minutes. Research past
events or policies or initiatives in your company and others
the board are likely to have in mind. Don’t spend an age on
this but think it through until you’re confident you’ve covered
the likely concerns. Many are the papers that have failed for
reasons their authors just didn’t consider in advance.
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2. Create a storyline that sets out what you want
to say in the paper

What is the paper’s scope?
Now that you’ve settled on a specific purpose for the paper,
consider the constraints you must work within — both in
content and process. This would mean considering:
• What is out of scope or off-limits?
• How would they judge whether your initiative, if that’s
what you’re proposing, would be successful?
• How quickly is the answer needed?
• What level of accuracy is needed?

The storyline lays out your key ideas, in outline form, on one
page. There are two formats:
• a clear hierarchy of text with three levels: headlines
(headings that say something), bullet points (the dots)
and indented bullets (the dashes),
• or a one-page visual ‘storyline’ (such as the one below)
Either way, your storyline takes your raw ideas and pull them
together into a tight, compelling story on a page.

Again, test your answers with confidants who may have a
perspective worth seeking.

It covers four things: a brief introduction, your
recommendation, its supporting logic and, in a final section,
whatever else your organisation needs to check off.

Once you’ve tested your thinking, you’re ready to get stuck
into the content.

We need greater aquifer expertise

Each month we report on environmental incidents so that the board is aware of
material problems, emerging risks and apparent trends.
You would have seen the media coverage of the Cawinapoli incident, the first
time any incident from our type of operation has hit the headlines.
Do the Cawinapoli incident or any other similar matters warrant a change in our
environmental resources or practices?
We recommend engaging specialist aquifer and water table expertise to manage emerging material risks.

The health of the water table
and aquifers beneath our
operations is under serious
question.
•

•

Our Balicannia operation faces
similar risks to Cawinapoli
o the operations are very
similar in nature and
scope
o we share the same
underground water
system
A recent CSIRO study has
detailed the increasing
fragility of that underground
water system

We do not currently have the
capacity to identify or manage
material risks to our operations
that may arise.
•

•

The risks are material and must be
addressed
o a similar incident would have
severe impacts on our operations
and local bore water extraction
o that risk has been identified by
the local community, the media
and at least two of our investors
We no longer have the appropriate
resource
o we have not retained the
excellent resource we had when
the Balicannia operation was first
planned and approved, and
o our recent environmental budget
and focus has been on reducing
emissions

Therefore, we need to identify
and engage specialist expertise
within the month.

Before next month’s board
meeting we will:
• Review the merits of an
internal vs consulting
resource
• Review candidates against
our agreed criteria
• Recommend the best
resource for this need

Source: Clarity Thought Partners and Barbara Minto’s Pyramid Principle
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An introduction of just two or three points
The first point introduces the general topic by stating
what the board last knows about the topic. It may be their
decision at the last meeting, or something else known to
them that does not need justification. Just a clear statement
to get the ball rolling, on a topic that they should be
interested in. It might be a new issue or a regular piece of
reporting.

everything that follows. For you, everything you
write must support an element of this statement. For
the board, everything that follows can be read and
understood with the benefit of this statement.
The quest here is to make the recommendation as
specific as possible. Test it against the SMART acronym
for objectives — is it specific, measurable, actionable,
relevant and time-bound? It doesn’t have to be all
these things, but it helps to consider them. Keep testing
the recommendation, making it as specific as possible,
pushing to the furthest possible statement of value.

Last meeting the board authorised our strategy team to
consider options for overseas expansion.
Each month we report on environmental incidents so that
the board is aware of material problems, emerging risks and
apparent trends.

We recommend engaging Consultus & Co to prepare
independent business cases for our two preferred options:
widgets in Wales, and icicles in Ireland.

The company is looking at outsourcing legal services
We recommend three operational and two reporting
changes to our environmental practices for better
protection against known pollution risks.

The second point is the ‘trigger’: why are you writing this
paper now, rather than next month or some other time.
Something must have happened, either by you or an
external event. Again, this introductory point must not need
any justification or proof. It could be known from other
sources, or just something that would not be challenged.

We recommend trialling tax advice from Bananas & Co
for one year, to fully understand the potential benefits and
risks of outsourcing legal.

The strategy team has now completed a three-week
preliminary analysis of potential options, engaging Austrade
for additional insights.

However, don’t try to perfect this statement at the
beginning. Get your first cut down, and then move onto
the rationale. As you work through the rationale, the
specific wording of the recommendation will likely
change.

You would have seen the media coverage of the Kwinana
incident, the first time any incident from our operations have
hit the headlines.

The rationale for your proposal, set out in a clear bullet
hierarchy of logic
This brings in all the guidance for a clear, logical
support for the recommendation or observation. It
must be either inductive (a group of ideas of the same
type), or deductive (two premises that if true lead
inescapably to your recommendation).

We have reviewed potential providers and outsourcing
strategies
The optional third point is a question that should now
be in the minds of both you and the board. To use a
tennis analogy, it is the ‘toss’ that sets up the ‘serve’ that
follows in the recommendation to the board, because the
recommendation must answer this question. The question
may be so obvious that it doesn’t need stating, but it may
also be valuable to state the issue clearly, both to help the
board and to keep your board paper on track!

Underneath your recommendation there should be
three or four easily identifiable reasons or sections (first
bullet hierarchy), each followed by the evidence or
explanation needed to support it. Again, that evidence
should form either an inductive or a deductive support.

What options for overseas expansion are worthy of further
investigation?

This is the first stage in a process, so use the 80/20
rule. Just get something solid down.

Does the Kwinana incident, or any other matters, warrant a
change in our environmental practices or reporting?

Any extras that your organisation requires
This material does not form part of your
recommendation but may serve some administrative or
other need or convention. For example, you may have a
dot point on:
• parties needed to review or sign off
• risk management (although this should really be
part of your rationale), or

How can we best outsource our legal services?
Your recommendation, the ‘so what’ of the whole paper
One statement in 25 words or less. Put this in bold. You
want it to stand out, and it is the anchor that guides
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3. Test and confirm your storyline

had interaction with on the issue. It may well be
more practical to test only the part of the story
relevant to them, or to test the opposite of what
you’re recommending. Consider what is best, but
any discussion you can have will be invaluable.
Again, use the ‘red team’ approach to focus on
the feedback, without any need to justify your
draft approach or telegraph your response to the
feedback.

Once you have drafted your storyline, it is time to test
and confirm it. This is all about efficiency — test your
thinking, so you don’t spin wheels when you start
writing up your proposal. What seems right in dot points
sometimes falls over in full sentences and paragraphs.
Here’s what you need to do:
• Review the storyline with team or peers. Your
storyline is one page, so it won’t be hard to find
willing people close to you to review it, if that’s
appropriate. Work together with them through the a
checklist. That will reveal whether you’ve got your
thinking in order. Adopt a ‘red team’ approach to the
review — receive suggestions with grace, discuss
them only to the extent you need to fully understand
them, and then move on. There is no need to justify
or explain your thinking. Then make changes you
feel are warranted — it’s your story to make.
•

•

Review the storyline with stakeholders. This means
going outside your team with trusted people
who can represent those who have a meaningful
interest in the outcome. Obviously, confidentiality
is paramount here, so you will likely have limited
options, usually with people who you have already

Confirm your storyline with your sponsor. This
may be your boss, or a friendly or particularly
interested director. If what you’re thinking doesn’t
seem compelling to them, it’s unlikely it will to
anyone else. Again, take in what they have to say.
If they argue for something you don’t want, try to
identify which part of your logic — or theirs — is
missing, and build it into your story. But it’s more
likely they’ll agree with your logic but want you to
take into account certain director perspectives or
datapoints. They’re relatively easy to build in.

At the end of that last conversation, you should be
confident in your argument, and the task of the board
paper itself is to make that argument both transparent
and compelling.
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4. Draft your paper

widgets’) rather than passive (’25 widgets were
sold’). And its language is as specific as possible, to
avoid clichés and false assumptions.

Though you may think you’ve taken up too much time in
structuring your story, you’ll be pleased to say that the
actual writing will take you much less time than you’re
perhaps used to. (I mean to get a good draft, not just your
initial thoughts on paper.) This is because you just have to
follow your agreed storyline and resist the temptation to
go off track.

•

So what does that look like? It’s simply:
• a preview that is what you’ve already done:
o the context and trigger
o the recommendation (in bold), and
o a dot point for each of the logical supports
•

a headline that repeats each of those supports and
heads up its section, and

•

within each section, its own governing idea and a
paragraph for each piece of evidence.

5. Test specific elements of the paper with
specific people

Often at this point you will ‘circulate the paper for
review and comment’, or some similar action. This is a
critical time for the paper, and you want to maximise the
chances that you’ll get constructive feedback on it. To do
that you’ll want to ask specific people to come back to
you with their view on specific questions and set their
expectations.

That’s it! It really is an unpacking of your storyline, in
exactly the same order, with exactly the same words (for
now). And it should be short, using the 3-1-10 rule. First,
try to keep the whole thing to less than three pages, plus
appendices. If you can’t, make the front page a single-page
version, and keep the whole thing to less than ten pages.

That may sound onerous on you and on them, but let’s
take a look at your options:
1. Send the paper to everyone by one email, asking
for comments? You’re asking everyone to read
everything and make whatever comments they want.
It’s an open invitation, but few if any take it up.
They’ll leave it to the others on the list.

How do you keep it that tight, yet still interesting and
effective? Practice is the answer, but here is what you are
practising.
First, keep your paragraphs to your storyline. That means:
• Get rid of the ‘Background’ section. Stick to the
context and trigger sentences, and link them to more
information if needed. Otherwise, you really don’t
know how much to put in your ‘background’, and your
reader doesn’t know where your ‘background’ is going,
and how much of it to take in.
•

Use your appendix. If the detail of a section has more
than half a page, then you need to push that detail
down the back. That way it doesn’t kill the flow of your
paper, and readers can still find it.

•

Keep the fun stuff out of the way. If you really can’t
resist including other data or stories, keep them
to sidebar text boxes or other elements that are
formatted differently and do not disturb the flow of
your logic and its reading. You may well find you don’t
need them at all — if they were important, they’d
be part of the storyline. But they may be nice as
entertainment or an interesting deep dive.

•

Each sentence adds its idea with precision. It adds
one new idea, and only one. It’s active (‘ABC sold 25

Facts support an idea as part of a sentence; they
don’t stand alone. ‘ABC sold 25 widgets’ is pointless.
‘We are behind schedule, having sold only 25
widgets this month’ is a point with evidence. So,
don’t describe raw facts in your narrative. Use them
only as evidence of an idea and keep raw data to
tables or charts.

2.

Send the paper to people by individualised email,
asking for comments? They’re more likely to respond,
but you’ll get more people skimming over most of
the material, without focus.

3.

Send the paper by individualised to each reviewer,
with questions specific to them? Now you’re talking.
Most people respond well to direct, personal
guidance. Divide up what you want to know or check
on, and choose the best person to do so.

Sounds like the Number 3 is the best option? Good, so
let’s consider who to ask. The people you’ve reviewed
the storyline with are the obvious choices, subject to
the same strategic and confidentiality considerations.
But depending on what you want to ask, other trusted
people might come into play. So let’s have a look at what
you might want to ask people:
• Specific content. There could be any amount of
substance you want a view on. Ask exactly what you
want to know. For example: ‘Could you please check
sections 1.3, 1.4 and 2.5 to make sure that firstly
they reflect your department’s view of the proposal,
and secondly the costings are accurate? As always,
any other comments welcome.’ The last bit keeps the
door open for random but helpful comments.

49

www.csiaorg.com

•

Overall logic. Make sure you get someone fresh to check
that the logic is watertight — whether a how, why or
what story, and whether inductive or deductive. There’s
usually a tweak to make to take away an ambiguity you
haven’t seen, and sometimes something more serious.

•

Board member concerns. There may be someone you
can call on to check on how a particular director might
respond to a particular section of the paper, or whether
it meets their particular concerns. And don’t rule out
sending that section to the board member his or herself!

•

Layout and format. You should have a person you can
call on, internally or externally, to ensure that the paper
makes best use of the regular formats, to make your
thinking as transparent as possible. There’s no point in
going to all the trouble to get your thinking right, and
then make it hard for the Board to see what it is!

•

Yep, that old one. It’s just not worth distracting a board
member with easy-to-avoid mistakes. Some even take
the rigour of your paper as a sign of the rigour of your
work — unfair, but a reality!

Again, you usually only need to send people the
particular sections you want their feedback on. If you
see value in sending the whole paper, or they ask for
it, then do that. But otherwise keep the task as limited
as possible. We sometimes overestimate how much
people need to have as background or context.
Finally, set some expectations around what will
happen with their comments. Some senior people
believe that if they make ‘edits’ to a draft paper, then
they will appear in the final. For them and others,
you’ll need to put something in that manages that
expectation. It’s your paper, and you decide on its final
wording. People make good suggestions, but they are
just that — suggestions. If you don’t want to adopt
them, the best way to treat them is to ask yourself ‘what
concern do they have, and how else can I address
it?’. So, another line in your email might be needed,
something like:
I’ve sent emails on specific issues to the relevant
people, and will take in your comments in the way
that best supports the overall paper.
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6. Submit and present the paper

second, then the third leg or more. A valuable board
discussion on your issue has been reduced to the
same information transfer you delivered in the paper.
Except now they risk being confused, because you
won’t say what’s in the paper, but substitute your own
paraphrasing, with a risk that your rigorous logic gets
lost. The board won’t know to look at the paper or listen
to you. If they look at the paper, you’ve lost them. As you
go into your 10th or 20th minute of monologue, you’ll
feel more pressure, speak in clumsier paraphrasing, with
all the confidence of someone who knows they’re boring
the room. A fantastic proposal from a quality executive
has been turned unwittingly into an unfortunate
experience for all concerned.

Submitting the paper should be a matter of doing what the
company secretariat asks, and there’s not much to add here.
If you’re called on to present the paper, then you’ll need to
prepare for that experience.
The focus is on turning your ‘presentation’ into a board
discussion, as quickly and seamlessly as possible, with you
being on hand to answer their questions. Your board paper
preview is all you need to ‘present’. Rehearse turning it into
a natural, flowing, verbal delivery. What works in writing
rarely works in the room. Then, pause, and see what the
directors want to do. They’ll often jump to a particular
section or issue of the paper, and either ask you to take
them through it, or ask a specific question. Just follow their
lead and refer to the chair if in doubt. If nobody jumps in
after your preview, you can push ahead with the safe line
‘Would you like me to take you through [the first leg of your
logic]?’ They’ll either say yes or redirect you.

Instead, leave them with the preview and their prereading, and respond only to their dialogue and
questions. Do not put up slides with no visual elements
— you’re delivering all the words. If you have a great
visual chart that illustrates your thinking, show them or
hand them that, and take them through it carefully. Be
patient, and trust that the board knows what it wants
to do. Intervene only if you think they are heading in
the wrong direction, for reasons that you know can be
overturned quickly.

The critical thing is to stop yourself from charging down
the first leg without sensing the room. If you do, you’re
more or less committed to work down the first, then the

By this stage, too, you will know who in the room has a
particular interest in particular parts of the paper. Draw
on them when you can — eye contact is often enough, or
a word to seek confirmation during or at the end of that
topic being discussed. It’s not always the case and they
don’t always show it, but most if not all of the people in
the room are on your side — they trust their executives
and they want to support their good initiatives or hard
decisions. Take that energy with you and help them over
the line to sign off on what you’re looking for.
A board paper or other senior management memo
can seem like a stressful one-off or a low-insight gothrough-the-motions regular report. But it needn’t be
either. Working through a sound process, ideally with
trusted support, will help give you confidence through
its creation and impact through its delivery.
This article was first published in the October 2020 edition
edition of Governance Directions, the official journal of the
Governance Institute of Australia (www.governanceinstitute.
com.au). Reprinted with permission.
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Member
Update
Corporate Governance Conference 2020

T

he Institute’s 12th biennial Corporate Governance
Conference (CGC) entitled Building the Modern Board:
A 20/20 Vision, was held on 25/26 September 2020 in hybrid
mode with over 400 delegates ended on a high note.

The Institute would like to thank the speakers, panellists, event
and chairs, sponsors, supporting organisations, delegates and
all those who helped in the organisation of CGC 2020.

The first day was a full-day event conducted in four sessions,
covering such topics as ‘How to bring the Board onboard?’,
‘How to bring the best out of the Board?’, ‘How to protect
the Board?’ and ‘How to build tomorrow’s Board?’. Insights
into corporate governance were shared amongst speakers,
panellists, attendees and thought leaders from the corporate
governance, legal, regulatory, risk, finance and other sectors.
A webinar, entitled ESG In Practice, incorporating online site
presentations, was held on 26 September 2020.
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T

he Institute’s annual Corporate Governance Paper
Competition and Presentation Awards aims to
promote the importance of good governance to local
undergraduates and provide them with an opportunity
to research, write and present their findings and
opinions on the selected theme. The theme for 2020
was ESG Reporting: A Value Proposition? Yes or No?
This year, the Institute received papers from 50 teams
comprising 151 undergraduates from ten universities
in Hong Kong. The submitted papers were reviewed
and assessed by a panel of 11 judges. The six finalist
teams of the Paper Competition attended the
Presentation Awards on Saturday 19 September 2020,
held for first time in online mode and attracting over
900 registrants. Also for the first time, participants
were given the opportunity to cast votes for a new
award, that of Audience’s Favourite Team.
The Institute extends its congratulations to the winners.

HKICS Annual
Convocation 2020

T

he Institute’s Annual Convocation was held on 23
September 2020 in online mode with Institute President
Gillian Meller FCIS FCS as the Guest of Honour.

Members sent their congratulatory messages to all the newly
elected and admitted members, graduates and awardees
via video. The Institute invited Pooja Shukla ACIS ACS, a
newly elected Associate, to share her journey of becoming a
governance professional and her aspirations in the profession.
Institute Vice-President and Membership Committee Chairman
David Simmonds FCIS FCS gave the closing remarks to end this
memorable event.

In year 2019/2020, 42 Fellows and 397 Associates were
elected, while 116 graduates were admitted to the Institute.
In addition, 85 outstanding students were awarded
scholarships, subject prizes or merit certificates from The
Hong Kong Institute of Chartered Secretaries Foundation Ltd,
a wholly owned subsidiary of the Institute.

Over 900 members, graduates and students registered for
our first online Convocation to congratulate and celebrate
the success of our new Fellows, Associates, graduates and
outstanding students of 2019/2020.

At the ceremony, Ms Meller emphasised that change is a
constant and reminded all participants to stay open to and
embrace change. Further, as governance professionals, we
should practise and teach ethics and governance. Council

The Institute would like to thank all participants who joined online.
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Technical Information:
Please provide all art work at 300dpi, PDF, JPG or EPS file. Please ensure that the advert has a 5mm bleed around the
whole piece.
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